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Abstract 

In recent years politicians have been increasingly accused of making deceptive representations to the 

public. The false or misleading information imparted in these representations has the potential to 

influence how the public forms political preferences, leading to broader democratic implications when 

the public then engages in democratic procedures. These developments have exposed the need to 

reflect on what is and should be being done to deter politicians from these representations. My 

purpose in this paper is two-fold. I explore why these representations are problematic and set out a 

case for why legal reform is necessary. In doing so I make the case for a new legal solution. 

Specifically, I advocate for a new criminal offence to address the most egregious deceptive political 

representations which are made to the public.  

Introduction 

Deceptive representations (material statements of fact which are knowingly or recklessly false or 

misleading) have always been pervasive in the political domain.1 Unlike other types of deceptive 

statements (like opinions or vague comments), deceptive representations carry greater credibility and 

influence. They are made with a sincerity and certainty which offer the public something to rely on 

and induce them to have false beliefs. 

As a public we are used to our politicians making these representations. In the 1990’s John Major lied 

to the public about engaging in peace talks with the IRA,2 and just over a decade later Tony Blair 

claimed that there was intelligence which showed3 that Iraq had weapons of mass destruction when 

this was not the case.4 Yet recent shifts have meant the situation is now more poignant than ever 
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before. Greater scrutinisation from democratic watchdogs has uncovered more examples of deception, 

thereby exposing the extent to which politicians are trying to deceive the public. Just a few years ago, 

Boris Johnson’s claim that the UK will make a gain of £350 million a week if it leaves the EU became 

a notorious example of deception in politics.5 The implication from the claim was that this was a net 

gain, when in fact it “did not take into account the rebate or other flows from the EU to the UK public 

sector […]”.6 Another prolific instance was Boris Johnson’s claim that he did not participate in 

Covid-19 breaches, saying “anybody who thinks I was knowingly going to parties that were breaking 

lockdown rules […] [are] out of their mind”. This is despite having been previously reported as saying 

“this is the most un-socially distanced party in the UK right now […]”.7 The point is that greater 

scrutiny has brought to light the regularity with which these representations are made and the extent to 

which our politicians are trying to deceive us. All this creates an opportunity for reflection. In 

particular, it invites questions about what the UK’s approach to addressing deceptive representations 

is, and whether it is up to par.  

Now, the UK has a multitude of mechanisms at its disposal to recognise and sanction deceptive 

representations. The problem is that these mechanisms are deficient in various ways, either in terms of 

not being utilised, having a lack of applicability or being otherwise fundamentally flawed. The result 

is that politicians are not discouraged from making these representations. In the meantime, the false or 

misleading information being imparted has the potential to influence how the public forms political 

preferences. This can have broader democratic implications when the public engages in democratic 

procedures.  

What I argue for is a new criminal offence to complement the existing framework. The 

criminalisation route has been attempted before, as with the Elected Representative (Prohibition of 
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Deception) Bills of 2006 and 2023. However, these attempts have been unsuccessful and never come 

close to being enacted into law. My suggestion is that we should still use the criminal law but take a 

different tact and try to make it more appealing. I advocate for a new and more narrowly drafted 

criminal offence (compared to what has previously been suggested). Specifically, one which is geared 

towards the most egregious deceptive representations which are made to the public. Importantly, I 

argue that this strikes the balance between intervening to provide some protection from democratic 

harms whilst not overextending the criminal law or giving substance to frequently cited objections.  

To substantiate this argument, I adopt a tripartite structure. I begin by using political theory to explain 

why making deceptive representations to the public is problematic. I then critically assess the efficacy 

of the mechanisms in the UK’s current approach, finding it to be deficient. In the final part of the 

paper, I propose a way that this deficiency can be addressed and advocate for a new offence. It is 

beyond what can be achieved in this paper to outline a complete draft offence, but I do put forward a 

provisional idea of what it could involve. In particular, I highlight certain elements which should form 

the foundation of the offence, with the aim of capturing the most egregious deceptive representations.  

The Problem of Deceptive Political Representations  

Why are deceptive representations to the public problematic? 

Understanding why deceptive representations are a problem returns to the broader question of how the 

public forms political preferences. Elite influence as a whole is widely appreciated as being a 

significant factor in shaping political opinions. “Citizens have clear incentives to take political cues 

from those more knowledgeable, typically experts or elites whose views are conveyed by the media”.8 

The elites which carry this influence are a “wide range of individuals and organizations, including 

politicians, political officials, policy experts, interest groups, religious leaders, and journalists”.9 

Politicians in particular (by this I mean those who are in Parliament or Government) are fundamental 
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to forming and shaping public opinion. They have the unique position of not only being professionals 

in the political field but also being informed of and party to the inner workings of policy.  As put by 

Christiano, “the evaluation of policy includes many different elements and areas of expertise” e.g., 

knowledge of: the sciences, law and policy, how to compromise in the political environment, and 

local knowledge.10 This is something which the majority of the public is not well-versed in. The ideal 

is that the public draws on the expertise of those who are: politicians. 

Deference to politicians is similar to how you treat any area outside of your expertise. When you are 

not an expert in the field you defer to someone who is- this is a logical form of specialist labour-

division. In the context of politics, the public subcontracts expertise in policy to politicians with the 

expectation that relevant and truthful information is relayed back. The public then draws on and 

evaluates this information, using the evidence and the soundness of an argument’s logic to form their 

own opinions.11 The issue is that when politicians deceive this arrangement is threatened because the 

information being imparted is corrupted. The public then potentially forms political opinions from a 

knowledge base which is comprised of false or misleading information.12  

With that being said how the public forms political opinions is a multi-faceted issue. In particular, 

heuristic factors (cognitive short-cuts which enable the public to “be knowledgeable in their reasoning 

about political choices without necessarily possessing a large body of knowledge about politics”)13 are 

increasingly recognised as important. This school of thought evolved from the Downsian economic 

view of public reasoning. In Downs’s view, acquiring and evaluating information is a costly activity14 

- requiring a considerable amount of time and effort which most rational people are not willing to 

expend. 15  The idea is that instead they turn to other more efficient resource-saving devices.16  
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Since Downs, a number of scholars have analysed how the public actually forms political preferences, 

and what has ensued is a growing recognition of heuristic influences.17 LePoutre for instance, puts 

great emphasis on the influence of social group membership. He argues that there is an “assum[ption 

in democratic theory] that […] [the public is] trying to form accurate or reliable political judgments. 

But there is ample evidence suggesting that, when it comes to politics, people simply accept whatever 

their social group tells them to believe”,18 through intuitive19 (social or emotional) reasoning.20 The 

core idea is a social group is partly defined through exposure to a “distinctive set of shared social 

constraints and enablement’s by the laws, norms, and physical infrastructure that constitute the social 

context”.21 The by-product is a shared social perspective with shared constraints and experiences at 

the forefront. LePoutre argues that this perspective can be influential when group members look to 

form political preferences. Members take a cognitive shortcut, trusting and using the opinion of other 

more informed members as a cue for their own political preferences. This is on the assumption that 

most members will share certain priorities.22  

The public also draws upon political partisanship to guide the publics preferences. Say, for instance, 

that you are affiliated with a particular political party and the party approves of a particular 

immigration policy. You (as a member of the public) are uninformed about the policy and have not 

yet formed an opinion. To shape your opinion, you refer to the stance your party takes, placing trust in 

it because you assume that it will have a similar outlook and values to your own.23As Kuklinski and 

Quirk note, “[b]y merely attending to party labels, voters can compensate for a lack of reliable 

information […]”.24 The classic example of using party affiliation to act as an opinion cue is when 
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people are called to vote on political candidates. Often the public tends not to explore the policies of a 

particular candidate. Instead, they will often look to the party the candidate is affiliated with to decide 

how to vote, assuming that the candidate will have a particular outlook because they have a certain 

party-membership.  

Aside from social or political cues, scholars are increasingly noting the use of gut instinct or emotive 

influence as another heuristic method. Popkin in his pioneering work on voting preferences in the US, 

places emphasis on the likeability of a party or candidate, as well as the inferences which can be made 

about their character e.g., their sincerity.25 These inferences can then be used by the public to 

influence how they form a political opinion e.g., whether a policy is viewed favourably. Seen in this 

light, political opinion formation needs to be recognised as a complex and multi-faceted theory. 

Whilst it is important to stress that this is not a straightforward issue and that a politician’s influence 

may not be determinative in how opinions are formed, it still has a role.26 Even new empirically-based 

studies note its significance. Take, for instance, Clarke et al’s mass observation project into voting in 

the Brexit referendum.27 The results indicated that when developing opinions, panellists often fell 

back on feelings.28 The findings showed that ‘[m]any panellists looked to the campaign for help, at 

least initially. They read leaflets and newspapers, watched television and listened to the radio’.29 The 

problem was that the misleading, unverified and contradicting claims left them feeling uninformed, 

and the public was forced to use their instinct to fill that deficit.30 Another illustrative example is 

Arceneaux’s cross-national analysis of the impact of election campaigns as informational tools and 
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their use by voters.31 Survey data from 9 European countries across 12 years, indicated that voter 

learning actually improved when party’s campaigned. Although Arceneaux did observe that “voters’ 

pre-existing attitudes and assessment of things beyond the control of political campaigns, like the 

economy, have the strongest impact on voting decisions, [he also noted that] campaigns play a major 

role in producing these effects”.32 In other words, whilst heuristic factors were present, their existence 

did not invalidate the fact that information being imparted by politicians also had influence. 

If we follow this reasoning, then we can also hold that the deceptive representations being made by 

politicians is problematic. It is giving the public a flawed knowledge base on which to make 

decisions.  This is something which has broader democratic implications when the public then 

engages in democratic procedures whether it be institutional e.g., voting in referendums or elections, 

or alternative and ongoing signalling procedures e.g., protesting, petitioning or the critiquing of policy 

decisions.33 It is on the basis that deceptive political representations play a part in political opinion 

formation and potentially give rise to democratic implications, that I suggest that this issue is 

problematic. Having explored why this is a problem, I will now move onto the next part of this paper 

in which I critically assess the UK’s current approach. 

The Failure of the Current Approach 

The current approach to tackling these representations can be broadly distinguished into two themes: 

an approach based on a lack of intervention (i.e. the self-correcting public debate) and formal 

regulation. 

Self-correcting public debate 
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The first part of the approach is based on non-intervention, essentially, relying on the idea that public 

discussion has the ability to self-correct. Such a theory is advocated by a number of free speech 

scholars including Mill,34 Brandeis and Holmes,35 and Mieklejohn,36 who have all suggested that the 

public debate has the capacity to identify problematic speech (e.g., false or dangerous rhetoric) and 

remove it from circulation. The theory is that unconstrained public discussion provides an open 

platform for ideas, so initially all ideas have equal status. However, as time and the discussion 

develop, the public is able to scrutinise and challenge different ideas.37 As ideas are tested and 

pressure is exerted, some are able to withstand the scrutiny whilst others have their weaknesses and 

flaws exposed and are subsequently defeated. The argument is that the best and most rational idea 

emerges victorious.  

Under this interpretation a deceptive representation can be introduced into public discussion but it will 

eventually be exposed.38 The public discussion acts as a “search engine for truth […]”,39 meaning 

more formalised regulatory mechanisms may be unnecessary.40 The logic is that if there is sufficient 

exposure and scrutinisation, “the good will over time drive out the bad and the true prevail over the 

false”.41 Free speech will provide its own remedy42 to deceptive speech. Accordingly, restraining or 

deterring a type of speech is not the solution. Instead, the public debate should be enriched to help 

identify it. For instance, more speech and counter speech (“communication that seeks to counteract 

potential harm that is brought about by other speech”)43 should be added to aid public discussion. As 

put by Justice Brandeis, “[i]f there be time to expose through discussion the falsehood and fallacies, to 
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avert the evil by the processes of education, the remedy to be applied is more speech, not enforced 

silence”.44  

Whilst the self-correcting speech model has appeal, I am not convinced that it is the answer for the 

same reason other media law scholars have noted e.g., Coe,45 and Rowbottom.46 This model is fraught 

with difficulties and is an idealistic representation of how public debate works. The core issue is that 

our cognitive processes are not framed in a way which makes us easily-susceptible to changing our 

beliefs. Individuals are not only biased towards evidence which is familiar47 but that which fosters 

confirmation of their previous beliefs.48 For the most part, even when confronted with evidence to the 

contrary, the original deceit exerts a “lingering influence on people’s reasoning after it has been 

corrected […]”.49 At times, it can even go further and reinforce the false belief.50 Afterall, we are 

particularly predisposed to protect beliefs which form part of our identify (such as political and 

cultural beliefs). When faced with contradicting evidence51 we persist in defending our beliefs52 and 

will spread the belief further to our “network of like-minded people who have the same propensity to 

believe […]”53 to gain affirmation.  
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Indeed, the evidence does not support the idea that we have the cognitive processing required for the 

self-correcting model to work. Numerous political studies, such as those conducted by Nhyan et al,54 

Tabler et al,55 and Lord et al56 share the finding that the public is resistant to information which 

contradicts their beliefs. In these studies, individuals were presented with information which 

challenged their initial assumptions on controversial issues e.g., capital punishment,57 weapons of 

mass destruction, or tax cuts.58 Regardless of the topic in question, individuals were not convinced by 

the contradicting evidence. They were resistant to it or worse the contradicting evidence actually 

reaffirmed their commitment to the belief.59 In the words of Mackenzie and Bhatt, people are drawn to 

polarising and false speech like conspiracy theories and generalisations: they are “allured by patently 

false [information] […] dogmatically persist[ing] with [the] belief […]” in the face of evidence 

exposing it as false.60 This, I suggest, demonstrates the general issue with the non-interventionist, self-

correcting model. If the public is not able to be open to identifying and correcting their misperception, 

then the deceit will not be defeated and removed from discussion. 

Of course, one may counter this assessment of the public discussion with the admission that yes, the 

theory in its original form is flawed, but a modified version could be effective. To a degree I can 

accept this. Studies by those such as Kuklinski et al have demonstrated that the public can be induced 

to correct their belief.61 However, the counter speech needs to be more sophisticated than the mere 
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counteraction of a particular view by ordinary citizens.62 Instead, there needs to be some sort of 

authoritative statement, provided by an omniscient source, such as state actors acting on society's 

behalf.63  

Such an idea, does have a degree of merit. We already have certain organisations in place such as 

Radio 4’s More or Less podcast,64 and FullFact,65 which check claims and the use of figures. We even 

have the Advertising Standards Authority,66 which has been posed as being appropriate for checking 

and regulating political advertising.67 Despite these, we do not have a single authoritative, unbiased 

and independent body to check political statements. On the odd occasion, we have tried to do so by 

using the UK Statistics Authority to correct misperceptions. In the midst of the Brexit campaigning, 

for example, the UK Statistics Authority (an impartial body) intervened and highlighted the 

limitations of the claim that £350 million will be invested in the NHS if we leave the EU.68  

However, this example is a good illustration of how even with this limited intervention the narrative 

can remain uncorrected. In Clarke et al’s study, for instance, panellists found that it was “increasingly 

hard to decipher and believe” the different claims put forward.69 Part of the issue was that there was 

no distinguished authority because public figures were throwing their weight behind a wide range of 

claims. Thus, the clarity which the UK Statistics Authority sought to provide was lost in the midst of 

discussion. Nevertheless, even if such a body was able to distinguish itself as being the leading 

authority on exposing deceitful representations, it would likely encounter a number of logistical issues 

if it was used with greater frequency and on a wider scale. Effective countering would require a 
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burdensome amount of time and resources. This would be both in terms of interrogating the claims 

made, and then spreading the exposure of the deceit to the public with sufficient accessibility,70 

“reach[,] and frequency”.71 This would take a significant amount of money, time and effort, and even 

then, some members of the public may not be convinced. Additionally, there may be particular 

difficulty in correcting the discussion when the deceit is circulated right before a fixed democratic 

procedure (e.g., days before a referendum or election). In such circumstances, there simply would not 

be time to investigate and then correct the narrative: the damage would already be done.72 All this 

considered, whilst a modified theory of self-correction has appeal, it is not the answer to addressing 

deceitful political representations. With this analysis undertaken, this brings me to the next section: 

examining the regulatory mechanisms. 

The regulatory mechanisms 

The starting point for an analysis of the regulatory part of the framework, are the Principles of Public 

Life, which unlike measures such as Ministerial Responsibility apply to all public officials. Following 

the recommendations of the 1995 Nolan report, seven principles were introduced (selflessness, 

integrity, objectivity, accountability, openness, honesty, leadership)73 becoming the quintessential 

basis for what political behaviour should be. A select few have particular applicability to addressing 

political deceit. The most obvious one is honesty- that public office holders “should be truthful”74 in 

the statements they make or promote.75 There are also associated values of accountability and 

openness, which encourage transparency (“unless there are clear and lawful reasons for [not] doing 

so”)76 and the scrutinization of behaviour more broadly. These principles form part of many codes of 
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conduct, including the Ministerial Code, House of Commons and House of Lords, which all hold an 

overarching duty to observe them.77  

For the most part, non-compliance with these principles does not result in punitive action. The 

principles tend to be used as part of an integrity-based model,78 relying on individual consciences, 

rather than an overseeing body to regulate behaviour. The premise is that ethical principles are not 

enforced but embedded into political culture,79 over time becoming internalised norms of what is 

acceptable.80 However since their introduction they have not prompted a drastic change in 

behaviour,81 mainly because they rely on individual consciences to uphold them.82 As MP Liz Saville 

puts, “we are no longer in [a] […] world [where] chivalry and words as bonds […]”83 are enough to 

regulate most political behaviour.  

Although the Principles of Public Life mainly operate as guidance for political behaviour, they do 

have some capacity to trigger sanctions. Of note, is the Ministerial Code where these are enforceable 

as standards of behaviour. There is not only an overarching duty on Ministers “to adhere to the Seven 

Principles of Public Life […]”,84 but a specific stipulation that Ministers should be as open as possible 

with Parliament and the public. Refusal to provide information is only permissible when disclosure 

would not be in the public’s interest.85 Breaching these Ministerial standards can result in an 

                                                           
77 Cabinet Office, “Ministerial Code” (November 2024) para 1.4 Cabinet Office, 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1126632/Mini

sterial_Code.pdf. See also House of Lords, Code of Conduct for Members of the House of Lords, Guide to the 

Code of Conduct, Code of Conduct for House of Lords Members’ Staff  (2022, H.L. 13) pp.2-3 paras 9-12, p.10 

para 11; House of Commons, The Code of Conduct together with The Guide to the Rules relating to the Conduct 

of Members (H.C. 2023, 1083) pp.2-3. 
78 F. M. Lartey “INTEGRITY-BASED AND COMPLIANCE-BASED ETHICS PROGRAMS: A CRITICAL 

ANALYSIS OF KEY DIFFERENCES” (2021) 5(5) I.J.B.E.M. 43, 44 
79 The Committee on Standards in Public Life, Standards in Public Life Vol 1, p.3 para 6. 
80 P. Spicker, “Seven Principles of Public Life: time to rethink” (2014) 34(1) P.M.M 11, 11-12. 
81 M. Bull “Whatever happened to the Nolan principles? Sleaze in the government of Boris Johnson” (17 May 

2021) LSE, 

https://blogs.lse.ac.uk/politicsandpolicy/nolan-sleaze-johnson/  
82 R. Roberts, “The rise of compliance-based ethics management” (2009) 11(3) Public Integrity 261, 261-273. 
83 Elected Representatives (Prohibition of Deception) Deb Tuesday 28 June 2022, cols 183-185 (Liz Saville). 
84 Cabinet Office, “Ministerial Code” para 1.4. See also Independent Advisor on Minister’s Interests, 

‘Independent Adviser on Ministers’ Interests Annual Report 2022-2023’ (May 2023) Independent Advisor on 

Ministers’ Interests, para 1 https://www.gov.uk/government/publications/annual-report-of-the-independent-

adviser-on-ministers-interests-may-2023/independent-adviser-on-ministers-interests-annual-report-2022-2023-

html  
85 Cabinet Office, “Ministerial Code”, para 1.4(e).  



investigation and sanction (e.g., a public apology, remedial action, removal of ministerial salary, or 

removal from office). Although the Prime Minister can ask the Independent Advisor to investigate the 

matter and the Independent Advisor can make recommendations, the ultimate judge of whether there 

has been a breach and what the consequence should be is the Prime Minister.86 One would think that 

based on this, that this mechanism would be effective at addressing deceit made to the public. 

Afterall, if the public is deceived by a Minister, then this is a potential breach. 

However, this is not how it works in practice because the Prime Minister does not enforce this 

standard. Under this mechanism, the Prime Minister is the judge of what is acceptable, and tends not 

to open investigations just because a Minister deceives the public. Even if the Prime Minister did 

decide to do so, they are able to opt for minimal sanctions or ignore a finding that a breach occurred.87 

Although the Prime Minister usually follows the advice of the Independent Advisor, there are 

instances where the findings of their investigation have not been accepted. One notorious example, is 

Boris Johnson who ignored his then-advisor’s findings that Priti Patel was bullying members of staff, 

allowing her to breach the code without repercussion.88 

 Some of the problem may be ameliorated with the recently updated Ministerial Code. Now, the 

Independent Adviser greater autonomy and the power to launch investigations into potential breaches. 

This means that instances of deception which had previously not been investigated may now gain 

attention and be looked into. Yet, this really just bolsters the investigative side of the issue. The actual 

enforcement side remains deficient and still grants a great deal of power to the Prime Minister. 

Decisions over whether a breach has occurred, whether to impose a sanction and the form it should 

take all lie with the Prime Minister.89 Regardless of the nature of the problem, the point I am making 
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is that the Ministerial Code and the Principles of Public Life are not appropriate for addressing 

deceitful representations made to the public. The insufficiency of the existing regulatory mechanisms 

is one that extends beyond the Ministerial Code and continues into the legal remedy (section 106 of 

the Representation of the People Act 1983). 

Section 106, is integral for any analysis of regulating deceitful representations made to the public, 

because it is the only legal mechanism which specifically combats it (albeit only electoral 

defamation). To quote section 106, this provision makes it an illegal practice for a person to make or 

publish “any false statement of fact in relation to [a] candidate's personal character or conduct […]”,90 

“before or during an election”,91 “for the purpose of affecting the return of any candidate at the 

election”.92 Unless, the individual can show that they “had reasonable grounds for believing, and did 

believe, the statement to be true”.93 It draws together criminal penalties such as prosecution for an 

illegal practice and on a summary conviction a fine not exceeding level 5,94 with civil remedies like 

the claimant can apply for an injunction to restrain distribution of the deceit.95 In addition, electoral 

sanctions can be imposed such as the election being declared void96 and/ or the respondent being 

barred from standing for Parliament (or holding elective office) for three years, as well as being asked 

to vacate the seat.97  

It is easy to note similar issues to those which were identified in relation to the Principles of Public 

Life and the Ministerial Code. For instance, it is evident that section 106 has limited applicability, and 

only addresses a certain variety of deceitful representation made by politicians to the public. Only 

targeting electoral defamation is itself enough to warrant criticism as it narrows the scope of what is 

being addressed substantially, but the reality is the scope is much more limited. One reason is that the 
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illegal practice only applies to the personal conduct of a fellow candidate.98 The courts have 

repeatedly emphasised that there is a distinction between “whether the statement is one as to personal 

character or conduct[,] or a statement as to the political position or character of the candidate”.99 The 

former is actionable and the latter is not. The second limiting factor is that section 106 is only 

applicable in cases where there has been a lie. As argued by Horder, the notion of “a false statement 

of fact in relation to the candidate’s personal character or conduct” notably excludes deception which 

is misleading. “[S]omeone might disseminate a perfectly correct claim that a candidate has been 

convicted of murder, whilst failing to mention that the conviction was later overturned and the 

candidate completely exonerated [...]”.100  

The narrowness of this scope has meant that section 106 has had little effect. Data from both the 

Electoral Commission and the law reports prove that this offence has had little use as a legal remedy. 

For instance, there have only been two convictions in the last thirteen years (despite over 800 

allegations having been made to the police during this time).101  Similarly, only a handful of electoral 

petitions have been brought.102  Now, part of this inefficacy may be addressed if the scope of the 

offence was widened e.g., to accommodate political defamation and other types of representations 

(like misleading statements). However, even if these amendments were made what it would be 

addressing, is still negligible. The core issue is, that this mechanism would still only be addressing 

electoral defamation and not representations which are made to the public more broadly. Much like 

the Principles of Public Life and the Ministerial Code, even with modifications section 106 would not 

go far enough.  
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My overarching point in this part of the paper is that the current approach is failing: none of the 

mechanisms are effectively addressing deceitful representations. Whether it be a lack of 

comprehensiveness or a lack of use there is inadequate protection in place. Based on this analysis, I 

suggest that reform is needed. Specifically, I advocate for a new specific criminal offence to 

complement the existing framework. This would help to ensure that the public’s formation of political 

preferences and democratic participation is based on truthful information. 

Towards a Criminal Offence 

Having carefully assessed the framework and identified its deficiencies, I will now turn to setting out 

how we should move forward, specifically suggesting a new criminal offence. I begin by setting out a 

rough conceptualisation of what I envision the offence to be and then move onto offering some 

analysis on it, setting out why it is appealing. 

A new specific offence for the most egregious representations 

In this paper, my argument is that we should introduce a new specific criminal offence for some of the 

deceptive representations which are made to the public by politicians. Whilst it is beyond what can be 

achieved in this paper to offer a draft offence, it is necessary to offer a rough indication of what I 

envision the offence to be. Although I readily admit that this is not a complete outline, I do seek to 

offer an indication of what the offence should be capturing and highlight certain principles which 

should form its foundation. 

In my view the remit of the criminal offence should be limited to the most egregious representations 

similar to instances like Boris Johnson claiming that “we send the EU £350 million a week”,103 or 

Tony Blair claiming that “we have the intelligence that says that Saddam has continued to develop 

these weapons of mass destruction […]”.104 In my view these are the most egregious because they 

embody a number of principles which are indicative of greater culpability and potential for significant 

harm.  
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First and foremost, egregious instances are forms of true deceit- the politician is aware that what they 

are saying was false or misleading, or knew that there was risk of it being so. They are therefore 

worthy of blame because there is a duplicity between what they know to be true and what they are 

inducing others to believe. 

Second, such representations have the potential to cause the most harm to the formation of political 

opinions and democratic engagement. This requires the following conditions. One, the representation 

needs to be made by a certain type of politician, namely they need to hold parliamentary or 

governmental office. Such roles tend to carry greater political influence and are consequently more 

likely to be given greater credibility by the public when they form their political preferences. 

Two, the representation needs to have the potential for collectivised harm. Thus, it needs to be made 

to the public more broadly, or the politician needs to be aware that it will likely be disseminated to the 

public more broadly in the near-future. So, this could include conventional communicative 

transactions e.g., speeches, social media or press releases, but it could also involve other means e.g., 

radio or television interviews. The obvious exclusion to the behaviour would be speech which is 

covered by parliamentary privilege (on account of the need for free parliamentary debate).  

Third, the representation needs to be a material matter of public interest- as in relevant to the public 

and with the potential to be influential on their decision-making.  

Aside from basing the offence around principles which capture the greater propensity for culpability 

and harm, I would also include an excuse for justification for justifiable deceit to reflect some 

situations where the deceitful representation was required or necessitated. The classic example to this 

would be in instances of national security or when secret negotiations are taking place. 

Ultimately, this is what I suggest makes deceptive representations so egregious that they warrant a 

response. It is these very principles which I suggest should form the basis of the offence.  

A case for this new offence 

In my view it is natural to turn towards using the criminal law to address this issue, as opposed to 

other regulatory mechanisms e.g., parliamentary committees or ordinary regulators. Compared to the 



other options, criminal law is more expressive and symbolic- it is after all the most severe expression 

of societal disapproval. The criminal law achieves this through a systematic and holistic reflection on 

the behaviour, beginning with the stigmatisation associated with the act. The act of criminalisation is a 

declaration that the state sees it as wrongful and society recognises the severity of being labelled a 

criminal (e.g., having a criminal record). Being labelled a criminal is something which needs to be 

disclosed in certain formal contexts (e.g., employment and visa applications).105 Of course, the 

punishment itself then also acts as a severe form of censure.106 Whilst other political and legal 

mechanisms do have sanctions attached (e.g., typical political sanctions involve a formal reprimand, 

suspension, or loss of pay and civil remedies involve damages) they are generally not as costly as 

criminal sanctions. My point is that the criminal law has a social significance and resonance107 which 

other regulatory mechanisms do not carry. It sends a powerful message that the conduct will not be 

tolerated and that if someone engages in this behaviour then they will be labelled a criminal.108  

This expressive quality should mean that the criminal law is effective as a deterrence. What I mean by 

this, is that the cost of being labelled a criminal and the actual sanctions imposed should mean that it 

has a significant cost thereby having a great deterrence on behaviour. The deterrence model is based 

on rational cost-benefit analysis e.g., if you increase the cost of something, less of it will be 

consumed. So, if you make a behaviour more costly to engage in less of it will occur109 because the 

benefit of engaging in the behaviour is outweighed by the burdens of potentially being caught and 

punished.110 If we draw on this reasoning then it is natural to turn towards the more costly mechanism 

of a criminal offence for political deceit, compared to say regulation through a parliamentary 

committee or an ordinary regulator. In turn, this should reduce the amount of political deceit that 

occurs. The main attraction of using this model, is that it works to prevent the behaviour from 
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occurring in the first place, and as a result is forward-looking.111 The fact that people are often 

unwilling to change their mind once they have formed a political opinion means that it is logical to try 

and pre-empt it: preventing the behaviour from happening and the harm before it occurs. Of course, 

we also need to impose consequences which reflect the gravity of one’s political deceit112 (retribution) 

but the strategy of the regulation should centre around deterrence, as opposed to gearing towards a 

backward-looking response, particularly in light of the idea of protecting the public’s ability to form 

political preferences and engagement in democratic procedures. 

Now one may counter this with the argument that deterrence theory is not that successful, drawing on 

empirical studies to do so. For example, Anderson’s survey into male prisoners and the factors 

influencing their offending suggests that most criminals do not contemplate the potential effect of the 

criminal behaviour before engaging in it. He notes that “76% of active criminals and 89% of the most 

violent criminals either perceive no risk of apprehension or are incognizant of the likely punishments 

for their crimes”.113 With that being said, there is evidence to suggest that the success of deterrence 

theory varies by context, with a propensity for it to be more effective in cases of minor or 

administrative crime when individuals undertake rational choice theory before the act i.e. weighing 

the risks up against the benefits. Dölling et al’s meta-analysis of 700 studies 114 notes the effect of the 

deterrence model varies by type of crime. They note that “statistically significant estimations [are] 

[…] to be found [in minor crimes like] […] traffic offences, whereas the deterrence hypothesis is 

rarely confirmed in the case of more serious offences”. They attribute this to the role of rational 

choice, which is more prevalent in minor offences, whereas major crimes are often characterised by 

expression e.g., emotion and spontaneity which often do not give the opportunity for rational thinking 
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and a risk assessment.115 Similar findings can be seen in Abramovaite et al’s116 analysis of police 

forces and the reduction of theft, burglary and violence in England and Wales. Yes, increasing the 

certainty of punishment (measured by increased police detections) was associated with a reduction in 

non-expressive crimes like theft and burglary, but it did not have the same effect on violent crime. 

Now, deceptive representations are not crimes characterised by emotion or spontaneity so they are an 

act which would naturally lend themselves towards a risk assessment. Further, once the politician 

engages in the risk assessment there are a number of factors that would colour their perception. First, 

a politician is likely aware of the risks and penalties attached to the offence e.g., likely punishment, so 

will be well-informed of the potential costs and fully understand the implications of getting caught.117 

Second, politicians have a high social and economic status which should mean that they have more to 

lose if they engage in criminal acts.118  Those “who receive relatively few rewards from society, 

whether [it be] economic or social, would tend to place a greater value on the potential rewards for 

criminal activity”. Conversely, those who receive more rewards will perceive “greater informal costs 

[…]”119 from engaging in the behaviour such as loss of status and prestige. The political profession 

aligns with the latter and will mean that they potentially have a lot to lose from engaging in criminal 

behaviour. In particular, the publicity that is associated with the role, and the long-term effect on their 

career and livelihood that being caught may have120 are notable costs and should help to act as a 

significant deterrent. 
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I do admit that the deterrence-effect may be reduced once a person of high socio-economic status is 

convicted of the offence. As is evident in Weisburd et al’s 1995 study into white collar criminals, 

harsher sanctions like imprisonment had no major effect on reoffending121 however, this is likely 

because the costs of being caught become less significant once there has been that first conviction. 

Their reputation or employment prospects will have already been damaged. My point is not so much 

that people who have already been convicted will be deterred from engaging in this type of speech, 

but that those who are not yet offenders will be deterred because the stakes are still high. For those 

who are not already offenders, the deterrence effect should work. 

The overarching point here, is that I have a broad preference towards criminalisation- the criminal law 

should be more effective at reducing the number of politicians who make deceitful representations, 

particularly when compared with other regulatory mechanisms. With that being said, there are a 

number of objections which could be raised in response to my suggestion of using the criminal law. I 

will examine and address the most frequently raised objections, seeking to highlight the appeal of a 

new specific offence.  

The first objection which could be levied at criminalisation is what I term the legislative objection. 

What I mean by this, is that it would require the very people who the Act would be restricting to 

support its passage. I can admit that typically, Parliament has been unwilling to support the passage of 

similar legislation. For instance, there have been attempts to pass Bills making it illegal for politicians 

to make deceptive statements (the Elected Representative (Prohibition of Deception) Bill was 

introduced in 2006 and 2022 and both times the Bills failed to get a second reading). Whilst I admit 

that there will be a degree of self-interest to overcome, there is reason to believe that Parliament could 

support a new and different offence. The offence I set out is significantly narrower compared to the 

one in either of the Elected Representative Bills. Even in the rough outline I provided there are extra 

conditions of materiality and a broader justifiability defence. As the offence will have less general 

applicability, it should be more appealing to those in Parliament.  
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With that being said, there is evidence to suggest that Parliament can set aside its self-interest. What is 

particularly indicative is the recent move by the Welsh government committing to making lying in 

politics illegal.122 Although what this will entail is unknown (the legislation has not been drafted) the 

fact that politicians are willing to commit to it and support its passage, suggests that Parliament 

introducing an Act to criminalise this behaviour is possible. Setting aside these more specific reasons, 

it is important to stress that most British politicians are answerable to the public. If the public feels 

that their current representatives are not serving their interests, then politicians can lose political 

power at the next election. Therefore, if enough public pressure is exerted and expressed in favour of 

a Bill to address this issue, then politicians would be forced to support it because a failure to do so 

would risk their political power.   

Another possible objection is what I term the politicisation objection. As in the argument that creating 

a criminal offence to address political deceit would encourage the judiciary to become overly 

involved in political matters when these institutions should be kept separate. Whilst I can appreciate 

the validity of this objection, what I am advocating for is a very narrow offence. It would only involve 

expanding the judiciary’s role in addressing political behaviour to a very small degree. Indeed, we 

already have a number of criminal provisions which each regulate very small amounts of behaviour 

from our political representatives and public figures. Again, I refer to section 106 of the 

Representation of the People Act 1983 as well as other offences such as bribery123 and various 

provisions which relate to election expenses.124 My point is that the law already addresses other 

political issues and has not been brought into disrepute. If you consider this, in light of the fact that 

the offence would be very narrow and not be something which the courts would encounter every day, 

then the judicial role would not be extended very much and would likely not influence public 

perception on judicial independence. 
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A further objection which could be made is what I term the logistical objection. As in the question 

could be posed how much would difference would such a narrowly drafted offence make? I concede 

that the offence is quite narrow and this would be compounded by the fact that it is a difficult process 

to actually enforce the offence. For instance, the Crown Prosecution Service (CPS) requires there to 

be a realistic possibility of conviction and it to be in the public interest before proceeding with 

prosecution. Further, even if they do decide to progress with prosecution, court proceedings can take a 

long time by which point the damage is done. I can appreciate both these objections and do 

acknowledge that if imposed, this offence would have limited applicability and be subject to the 

logistical limitations of legal proceedings. With that being said, I am not proposing something that 

would be used frequently, instead, I am suggesting something which deliberately has limited 

applicability. Its purpose is not to address deceptive representations more broadly but is more 

narrowly construed so as to only address the most egregious representations and the most clear-cut 

cases. So, in my view it is right that this offence would have limited use. In regards to the second 

issue of it potentially taking a long time to proceed to court, I can fully admit that this is a valid point. 

However, this seems to be a natural limitation of using any legal mechanism to address behaviour, it 

does not mean that we should not use them. 

The final objection which could be levied at criminalising certain types of political deceit is the free 

speech critique. What I mean by this, is that you could argue that criminalising a type of political 

speech would be at odds with our international obligations under the European Convention of Human 

Rights (ECHR) and in light of the European Court of Human Rights (ECtHR) jurisprudence. To a 

degree, I can understand the concern, but I do not agree with the sentiment that criminalising this type 

of political speech would be a violation.  

Under Article 10 of the ECHR125 there is a general guarantee afforded to free expression and political 

expression is guarded even more fervently with less capacity for interference something which is 

reflected in ECtHR case law. Traditionally, the court has been very reluctant to grant interferences, 
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offering protection to an entire spectrum of political speech from information or ideas which are 

favourably received to those which are indifferent and even to those which offend, shock or disturb.126 

As such, not only have relatively straightforward types of political speech been protected (such as 

ideas which challenge the current institutional order),127  but also more controversial and offensive 

types such as where a political applicant engaged in hateful, hostile or offensive rhetoric.128  

More importantly for the purposes of this paper, ECtHR jurisprudence seems to support the fact that 

Article 10 protection extends to making false political claims. The pertinence of this is clearly 

illustrated by Salov v Ukraine.129 In this case Mr Salov (the applicant) had disseminated incorrect 

information about the alleged death of a presidential candidate, thereby breaching Article 127 of 

Ukraine’s Criminal Code by interfering with “electoral rights, or […] with the activity of an electoral 

commission, for the purpose of influencing election results […]”130 and as a result received criminal 

penalties for doing so.131  

The Court seemed to have no issue with the fact that the state had satisfied the first two limbs of the 

test for legitimate interference under Article 10(2). First, the Court found that the legislation under 

Article 127 was sufficiently foreseeable and clear so as to allow an individual to see the consequences 

of their behaviour.132 To add to this, Article 127 was a measure which imposed sanctions for speech 

that was already made and the ECtHR generally tends to be more tolerant of measures restraining 

speech.133 Second, the Court affirmed that safeguarding against false or misleading political 
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information fell under the legitimate aim134 of protecting the publics engagement with the democratic 

processes (such as choosing a presidential candidate).135  

With that being said, the major issue the Court had was that the interference failed on the latter part of 

the test: being necessary in a democratic society and proportionate to the aim pursued.136 In relation to 

necessity, the Court drew particular attention to the nature of the speech in question, noting the fact 

that the information was not produced or published by the defendant. Instead, it was; a personalised 

assessment, had limited impact, and lacked evidence of being made with deceitful intention.137 When 

these characteristics were collectively considered in light of the fact that Article 10 protects the 

discussion or dissemination of information (even if it is strongly suspected to be untrue), there was no 

need for the interference.138 Aside from the issues with necessity, the measures imposed were seen as 

disproportionate to the aim pursued. In particular, the nature and severity of the penalties imposed far 

outweighed the aim of ensuring the democratic process.139 In this case, Mr Salov was given a sentence 

of five years (which was suspended for two), a fine, and annulment by the Bar Association of the 

applicant's licence to practise law.  

Now it is important to stress that I agree with the Courts approach in Salov: for that particular speech 

the measure was unnecessary and the sanctions imposed disproportionate.140 However, this case can 

be interpreted as suggesting that there may be circumstances in which political deceit may in fact be 

criminalised in a way which is compatible with Article 10(2).141 The issue of proportionality may be 

fairly easily resolved by introducing an offence with less severe sanctions e.g., fines or community 

orders as opposed to imprisonment, but the problem of necessity may require more work.   

I fully admit that not all low value speech (such as false or deceitful political rhetoric) poses such a 
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significant threat to the democratic process as to necessitate criminalisation. With that being said, the 

Court’s approach may be different if there was a change in the nature of the deceit. Say, for example, 

the individual was more culpable, or the deception had more potential for harm by embodying certain 

qualities which exacerbated its threat. Whilst this is something which was not met by the facts in 

Salov, the reasoning underpinning the judgement suggests that there are other factors which may sway 

their assessment of whether criminalising political deceitful representations unduly interferes with 

Article 10.142 The point to be taken is the offence would need to be more discerning with what it 

addresses compared to Salov, something which I suggest my proposed offence achieves. My offence 

is very narrowly drafted and only seeks to address the instances of deceit which are indicative of 

higher levels of culpability and harm (the most egregious). In turn, these are more likely to satisfy the 

requirement of necessity. The point I am making is that even though the ECtHR has previously 

viewed similar interferences as violating Article 10, there is reason to argue that the opposite can be 

achieved, particularly if you impose a narrower and carefully drafted offence. 

Whilst I willingly accept that criminalisation is not a route to be entered into lightly (and that there are 

some legitimate concerns), I have argued that there is a case for criminalising the most egregious 

instances of deceitful representations and highlighted the appeal of such an offence. 

Conclusion 

Recent shifts in the political sphere have cast deceptive representations into a new light. As time has 

progressed, greater scrutiny has uncovered the regularity with which deceptive representations are 

being made. With the extent that politicians are willing to deceive us now being exposed, the 

democratic implications on the public’s political preferences become more acute. Such developments 

create an opportunity to reflect on the UK’s approach and ask whether it is suitable. 

A careful assessment of the UK’s approach to addressing deceptive representations highlights how the 

framework is struggling to cope. I suggest that a new response is needed to help complement what is 

                                                           
142 See similar points being made about a more discerning threshold in the US context, S. Lieffring, “First 

Amendment and the Right to Lie: Regulating Knowingly False Campaign Speech after United States v. 

Alvarez Note” (2012-13) 97 Minnesota Law Review, 1047, 1061-1076. 



already in place. My suggestion is that the most effective response would be a new criminal offence. I 

admit that the criminalisation route is something which has been attempted before and often 

encounters objections. Yet, I still argue that we should use it but take a different tact. Developments in 

ECtHR jurisprudence demonstrate that a new and narrower criminal offence may be more 

appropriate. Particularly towards the end of this paper, I put forward a rough idea of what I envision 

the offence to be. Here, I emphasise how the specificity of the offence seems to mollify some of the 

frequently cited concerns about criminalising this type of behaviour and stress how it is a feasible 

course of action. My hope is that following the changes in the political sphere, we reassess our view 

of the feasibility and capability of an offence to address deceptive representations. I suggest that it has 

untapped potential in stemming their use. 

 

 


